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Yes, You WILL REALLY
Use ALGEBRA WHEN You
Grow Up: PROVIDING
LAW STUDENTS WITH
PROOF THAT LEGAL
RESEARCH AND WRITING
|S ESSENTIAL IN THE

ReaL WORLD

BY KELLY M. FEELEY
AND STEPHANIE A. VAUGHAN

Kelly M. Feeley is a Visiting Instructor of Legal Research
and Writing, and Stephanie A. Vaughan is the Associate
Director of Legal Research and Writing at Stetson
University College of Law in St. Petersburg, Fla.

Every teacher is faced with that daunting
question from the student with the very skeptical
look: “Will we really use this stuff in the real
world?” And every teacher responds with
emphatic conviction, “Of course you will.”
However, saying it is so and getting the students
to believe you are two very different things. This
is especially true during first-year legal research
and writing courses. Students question why we
bother to teach them “paper” or “book” research
when computer research is available. Students
wonder if they will ever write an inter-office
memo or a demand letter in “real life,” or if we
just enjoy torturing them with additional
assignments. Although we assure the students
that this is more than a hazing ritual, they seem
to require more proof; they need to hear it from
the proverbial “horse’s mouth.” That is why the
Stetson University College of Law Research and
Writing 11 program includes three “real world”
class sessions.

To provide students with the incentive to work
hard and reap the benefits of solid legal research
and writing skills, we invite practicing attorneys,

judges, and upper-level law students who have
clerked for law firms, government agencies, or
courts to speak to our students. These
participants help solve or demystify the equation
of why honing research and writing skills early
on will help students land clerking jobs sooner
and shape better attorneys. The demystification
begins during the first weeks of the Research and
Writing Il semester, which is the semester in
which we focus on persuasive writing. We present
a real-world panel consisting of attorneys, judges,
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and upper-level law students. We continue to solve
the equation during the final two days of the
semester, after students turn in their final appellate
brief. One day we focus on “finding the dirt"—
conducting factual research; the second day we
simulate a clerking assignment with practicing
attorneys.

Research and Writing
in the Real World

In math class, it helped to have a problem put
into context instead of being given an equation in
a vacuum. The solution was the dreaded word
problem. But those word problems applied to
real-life situations. Students realized it was
important to know how much gas their car would
use on a 2,300-mile trip if they traveled 65 miles
per hour, and their car got 19 miles per gallon.

To give law students that same perspective,
focus, and interest about legal research and writing,
we use a panel of practicing lawyers, judges, and
law students to relay real-life situations in which
research and writing skills are invaluable. It is not
enough that students listen to the research and
writing faculty day in and day out. We like to give
them a taste of what practitioners and judges think
about, see, and like or dislike about research and
written products in the real world. This panel is
called “Research and Writing in the Real World”
and is held during the first or second week of
Research and Writing 11.

The panel usually consists of at least one judge,
a longtime practicing attorney, a recent graduate,
and an upper-level law student who has clerked for
a law firm, agency, or court.* The panelists address
the following topics:

e computer versus book research (cost,

availability, preferences)

« research tools (most/least used, most/least

helpful, most/least misunderstood)

* judges’ expectations (work product,

performance, professionalism)

1 Through experience, we have found that the best panelists
include judges who review a significant number of written
motions, memoranda, and briefs; civil litigation attorneys who
prepare motions, memoranda, and briefs and who review
documents prepared by associates and law clerks; an upper-level
law student who clerked for a small law firm; and an upper-level
law student who clerked for a larger firm or judge. This diversity
avoids giving a one-sided view of what is expected and required of
law clerks and lawyers.
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« attorneys’ expectations (skills on arrival
versus on-the-job training, time management,
work product)

« application of research and writing skills
(the similarity between class assignments and
real-world projects, the frequency of brief and
memo writing, the reality of updating and
refining research)

An entire class is devoted to this panel. The
professor moderates the panel and asks specific
questions on the above topics, and the students
are encouraged to interject questions.2 The class
concludes with the panelists giving advice and
sharing personal experiences.

We find that this panel, used early on in the
persuasive-writing semester, encourages most
students to put a great deal of effort into their
writing.® They really see what research and writing
means to the legal community. They realize that
even though the research and writing curriculum
is stringent and time-consuming, it will be worth
the effort in the long run.* It is a good idea to
show them this up front. And the panelists enjoy
coming to speak to new, idealistic students. It is a
great networking tool because the panelists will
usually stay after class to talk to any student who
makes the effort. This real-world experience lends
perspective to the dreaded word problem known
as research and writing.

2\We share the topics with the panelists a week before the
presentation to avoid a renegade panelist from veering from the
direction of the class.

3 The success of this program is evidenced by students’
feedback. For example, one student commented, “R&W in general
is the most important class in law school. I think hearing people
[who] were practicing talk about the skills R&W taught, or at least
introduced us to, made me pay a little more attention.” While
another student told us, “Hearing the attorney talk about the
importance of ‘learning’ R&W!I1 concepts made me want to work
harder so | would have the necessary building blocks when | started
working.”

4To complete the real-life equation, we conduct a research
consultants program to keep up-to-date with trends. Lawrence D.
Rosenthal, Are We Teaching Our Students What They Need to
Survive in the Real World? Results of a Survey, 9 Perspectives:
Teaching Legal Res. & Writing 103 (Spring 2001). The program is
designed to determine whether the Research and Writing
department is adequately preparing the students for their summer
clerkships. 1d. at 103. The results were positive, and the students felt
as though they were intricately involved in the process. Id. at 108. In
the summer of 2001, Stetson’s Research and Writing faculty also
organized a roundtable discussion with local attorneys and librarians
to keep current on research trends in law firms and courthouses.
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“Finding the Dirt”"—
Conducting Factual Research
Equations contain several variables. Students
must not only identify those variables, but also
gather information about them. In the legal
context, those variables include the players and
facts involved in any given case. Although most
research and writing courses focus on legal
research—such as finding statutory or case law—
they often omit an important part of the
equation—researching factual information.®
Legal research and writing courses typically
provide students with all of the factual infor-
mation they need to complete the assignment.
However, we know that in the real world, factual
research can be crucial to success. Stetson’s
“Finding the Dirt” class demonstrates how to find
important factual information. It emphasizes
finding the good, the bad, and the ugly about
clients, opponents, witnesses, experts, and other
parties, to give the case perspective and meaning.
Since students are already familiar with
computer-assisted legal research, this class takes
that skill one step further. Westlaw®, LexisNexis,
and the Internet are great tools for doing research
on individuals and corporations. To illustrate that
point, the professor conducts the class by using
the classroom computer, projector, and screen so
that all students can view the demonstration.
Additionally, students are required to bring their
own laptop computers to class that day.® A student
volunteers his or her name, or a random name is
chosen, to conduct searches regarding newsworthy
events, property owned, corporate involvement,
vital records, ancestry, or criminal activity. For
example, in both Westlaw and LexisNexis, searches
can be run in the following types of databases:
public information, records, and filings or
newspapers, magazines, and news. Finally, on the
Internet, students can run searches in
<www.ancestry.com> for family histories,
<www.anybirthday.com> for birth dates, or
<www.infospace.com> for addresses and phone

5 Attorneys also can use fact investigation to organize a
case file, to develop a theory, and to ensure that each element
of a claim is met. Paul J. Zwier & Anthony J. Bocchino, Fact
Investigation: A Practical Guide to Interviewing, Counseling, and
Case Theory Development (NITA 2000).

6 Stetson requires each entering student to have a laptop
computer.
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numbers. Also, most states have a Web site that
allows access to criminal records, court calendars,
corporation status, and much more (e.g., in
Florida, the Web site is <www.myflorida.com>).
The students learn that these searches can produce

This class also

detailed information such as someone’s next emph asizes
scheduled court appearance or property taxes
paid for the previous year. how thorough

Although some students are familiar with
private investigators who can search court and
other public records and perform surveillance,
this class teaches them to conduct preliminary
and even in-depth searches themselves very
inexpensively. Students pay particular attention
in this class because they discover more ways to
participate in the fact-finding process as opposed
to working with only facts generated by the
professor.” This class also emphasizes how
thorough preparation and investigation are the
best ways to represent a client. Not knowing all
of the factors in the equation can result in surprise,
poor representation, and even malpractice. To
avoid these results, students learn how to
investigate themselves.

preparation and
investigation
are the best
ways to
represent a

client.

Simulated Clerking Experience

No math class would be complete without a
test. Therefore, the last factor in the real-world
equation is for students to try their hands at a
mock clerking assignment. This completes the
cycle from being told how important research
and writing skills are to actually applying those
skills to a project.

In this last class of the semester, we secure an
attorney—who often heads the summer associate
program at a local law firm—to conduct a mock
research assignment with the class. The attorney
brings one or more assignments and either hands
out the assignments on a sheet of paper or
discusses them orally. We ask that the assignment
be similar, in terms of length and complexity, to
one that would be given to a summer associate.
For approximately 20-25 minutes, students
work individually or in small groups to construct

7 Stetson has started writing memo and brief problems
that require students to conduct both factual and legal research.
For example, in one memo problem regarding bribing Florida
Gov. Jeb Bush, it was important for students to discover that the
defendant, a 1949 graduate of Yale University, had attended that
school at the same time as Bush's father, former president George
H.W. Bush.
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The students
feel the real-
world impact
of knowing
how to
evaluate a
problem

and how to
solve it—
they literally
solve the

equation.
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a research plan. The students must spot issues,
choose the best research tools, and evaluate the
time and costs involved to complete the
assignment. The attorney then calls on an
individual or group to present its plan. The class
discusses the pros and cons of each approach,
and the attorney gives feedback about the
correctness, ingenuity, and feasibility of each
plan. Additionally, the attorney addresses what
firms expect from summer associates regarding
complexity of assignments, number of
assignments, and time management. The class
also provides the attorneys the opportunity to
meet and interact with students who might apply
for summer clerkships with the attorneys’ firms.

The students feel the real-world impact of
knowing how to evaluate a problem and how to
solve it—they literally solve the equation. The
class also allows the students to brainstorm, be
creative, and receive feedback from a “real”
attorney rather than “just” a professor. This class
also reinforces the importance of organization and
research skills.

Conclusion

The truth is, algebra is part of our everyday
lives. It took years for most students to accept that
truth. At Stetson University College of Law, we do
not want our students to take years to understand
and accept the importance of research and writing.
We employ these real-world classes to make that
reality clearer and more believable early in law
school.® The more real-world exposure the
students get, the more appreciative they are of the
skills taught in law school. The sooner we can
answer why algebra is really important, the better
attorneys we will produce.

© 2002 Kelly M. Feeley and Stephanie A. Vaughan

8 The success of these real-world classes caused us to add a
new real-world class for the fall 2001 semester. This new class
focuses on the importance of billing, the ethics involved in billing,
and the relationship between the time billed, the amount charged,
and the attorney’s productivity rating. This supplements a
timekeeping/billing exercise assigned to the students early in the
semester. In that assignment, the students keep track of and record
“billable” time, which includes studying and attending classes,
preparing outlines for classes, and preparing research and writing
assignments.
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KEEPING IT REAL:
UsING CONTEMPORARY
EVENTS TO ENGAGE
STUDENTS IN WRITTEN
AND ORAL ADVOCACY!

BY EMILY ZIMMERMAN

Emily Zimmerman is a Legal Writing Instructor at
Villanova University School of Law in Villanova, Penn.

Introduction

Writing and oral argument are not passive
pursuits, and learning to write and argue orally
cannot be either. While it is clear that we must
engage our students in the process of learning
written and oral advocacy, the question remains
how to do so. Some students enter law school with
a passion for the law or, at least, some aspect of it.
This passion can focus a student’s attention and
invest a student in his or her legal education.
Many students, however, do not feel a connection
to the law or its study. For these students to invest
themselves in learning written and oral advocacy,
we must bridge the gap between their preparation
to be advocates and their role as advocates once
they become practicing attorneys. In other words,
we must make clear that advocacy is not an
abstract pursuit but an activity that involves real
issues that are of pressing concern to real people.

This article discusses two methods that I have
used to bring reality into the classroom to facilitate
my students’ engagement in legal advocacy: (1)
using a factual scenario from a local newspaper for
a series of exercises to introduce my students to
advocacy and brief writing, and (2) assigning my
students to observe and critique an actual oral
argument to learn about not only the mechanics of
appellate advocacy but also the very real-world
context in which it occurs. Both of these exercises
enabled students to take an active role in learning

* The author is grateful to Professor Louis Sirico for his
valuable feedback in the preparation of this article.
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advocacy skills by engaging in real-world legal
scenarios.

Using a Real Scenario
Reported in a Local
Newspaper

In the first semester of their legal writing
course, my students learned how to write a legal
memorandum: an objective, nonargumentative
legal document. In their second semester, my
students would learn how to write an appellate
brief and would present an oral argument on that
brief. So that my students would understand the
advocacy role, | assigned them to that role. While
I could have assigned my students to play
advocates in the context of a hypothetical scenario,
I thought that this might impede their assumption
of their roles. In my experience, some individuals
can have a hard time wholeheartedly adopting
assigned roles in the context of fabricated
scenarios. To avoid any such resistance and
facilitate my students’ engagement with their roles,
I had them become advocates in the context of an
actual criminal case. | hoped that using this case
would impart a sense of reality and immediacy to
the role-play that a fictitious scenario would not.

Therefore, after laying the groundwork with an
introduction to the role of a legal advocate and the
appellate brief, I assigned a series of exercises
arising out of a homicide case described in a recent
edition of a Philadelphia daily newspaper. This
short article contained a description of a
homicide-by-vehicle case in which the defendant
had run into and killed a woman with his
motorcycle, fled the city for five years, and then
returned and pleaded guilty to his crimes.

I selected this article as the basis for the
exercises for three reasons. First, the article
contained facts that could be used to support
arguments on behalf of both the prosecution and
the defense. Second, the article straightforwardly
described a compelling human drama, which
would keep my students’ attention and leave them
free to focus their energies on their advocacy
projects. Third, the article was short enough that
the students could work with it in class without

[W]e must

make clear
that advocacy
IS not an
abstract
pursuit but an
activity that
involves real
issues that are
of pressing
concern to

real people.

2 Dave Racher, Conscience Drives Him to Admit to Fatal
Hit-Run, Phila. Daily News 24 (January 10, 2001). | would be
happy to provide the full text of the article to anyone who is
interested.
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the article.
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exhausting the whole class period just reading and
digesting the article.

I had the article copied onto two different
colors of paper: blue and yellow. During the
second class of the semester, | distributed the
article to the class, giving half of the students
the article on blue paper and half of the students
the article on yellow paper. The students who
received the blue copies of the article were assigned
to be prosecutors; the students who received the
yellow copies of the article were assigned to be
defense attorneys. | then divided the class into
groups of three students, with each group
composed exclusively of either prosecutors or
defense attorneys.

I instructed each group to draft a statement
of facts that reflected its particular perspective,
using only those details provided in the article.
The students readily undertook this assignment,
carefully examining the article to determine how
to present the facts in a manner that was
consistent with their positions as either
prosecutors or defense attorneys.

After the students had time to draft their
factual statements, we reconvened as a class.

The students then shared some of their drafts with
the class, and we discussed how the statements of
fact varied depending upon the positions of the
drafters. The students’ factual statements provided
a basis to discuss how the same fact could be used
differently depending on one’s perspective. For
example, the article’s opening statement that the
defendant’s “conscience bothered him,” could be
used by the defense to show the defendant’s
remorse or by the prosecution to show the
defendant’s consciousness of guilt. The students’
factual statements also illustrated how different
facts might be emphasized by the prosecution or
defense. For example, the prosecution might focus
on the running down and killing of the victim,
and the defendant’s flight and ensuing five-year
absence, while the defense might focus on the
defendant’s turning himself in and his
psychological and physical condition following
the incident.

I had two goals for this exercise. Primarily,

I wanted my students to actively participate in
the process of constructing a statement of facts
as advocates, taking the assignment seriously
and becoming absorbed in the process. Second,

Perspectives: Teaching Legal Research and Writing

| wanted the assignment to be manageable,
nonintimidating, and—dare 1 say it>—fun.

Choosing a scenario based on a current
criminal case reported in the paper enabled me to
accomplish these goals. Because the students were
presented with a real, active criminal case, they
had no apparent difficulty immersing themselves
in their assigned roles. The students knew that the
case was an actual scenario faced by a prosecutor
and defense attorney. The exercise was, thus,
explicitly connected to the work of real attorneys,
motivating students to participate.

Moreover, writing a statement of facts using a
real case validated the legitimacy of what the
students were reading in their textbooks and
hearing from me. Both the textbook and |
explained that an advocate’s position influences
the presentation of the facts of a case and provided
examples of this lesson. By writing their own
statement of facts, using the actual facts of a real
case, the students experienced the process of
presenting facts as advocates and thereby
demonstrated for themselves the connection
between their class lessons, their class exercises,
and the practice of law. Knowing the practical
significance of this particular lesson would,
hopefully, facilitate the students’ receptiveness to
future lessons as well.

My use of the article did not stop with the
statement of facts exercise. Rather, | built upon my
students’ familiarity with the factual scenario
presented in the article and identification with
their assigned roles to introduce them to argument
itself. Specifically, I assigned each student to write
a sentencing argument for the court for the case
described in the article.

To maintain continuity between the
assignments, the students retained their roles as
prosecutor or defense attorney: those students who
wrote statements of facts as prosecutors made
sentencing arguments as prosecutors; those
students who wrote statements of facts as defense
attorneys made sentencing arguments as defense
attorneys. By retaining roles, the students could
focus on their arguments and not have to worry
about switching from one side to the other. | also

3 | gave the students this assignment at the end of the class
period during which they had written their statements of fact.
The students were to complete the assignment for our next class
meeting.

Vol. 10



hoped that this continuity would enable the
students to feel more invested in their arguments
and, thus, approach the assignment more
enthusiastically.

Although the students’ ultimate goal for the
semester was to write and argue an appellate brief,
I thought that writing a sentencing argument
would be a more approachable introduction to
advocacy. Most students have no familiarity with
appellate brief writing when they enter law school;
however, many students have been exposed to
some semblance of trial arguments through
fictional television programs and broadcasts of
actual courtroom proceedings. Through the
sentencing argument assignment, | hoped to
introduce my students to legal advocacy in a
marginally familiar and less intimidating context.
In this way, my students could focus on making
substantive arguments without worrying about
their unfamiliarity with appellate brief writing.

In fact, the sentencing argument was an
effective introduction to advocacy, helping the
students become accustomed to taking a position
and expressing their arguments in writing.
Moreover, the students’ sentencing arguments
possessed traits of successful appellate arguments:
the arguments were sincere, were supported by
references to the underlying facts, and
incorporated equity and policy arguments.

With a factual statement and sentencing
argument under their belts, I assigned my students
one final project using the article. Specifically, as
my students began working on their graded
appellate briefs, I instructed them to draft a
Question Presented for a hypothetical appeal of
the defendant’s sentence. By using the article for
this assignment, my students could undertake a
foreign task—drafting a Question Presented—
in a familiar context. In this way, the students
could focus on the task at hand, continuing their
representation of a real client in a real case, while
practicing a new skill.

In order to learn to be effective brief writers,
students must be engaged in the written advocacy
process. As legal writing professors, we must
facilitate our students’ absorption in this process.
One way to do this is to enable our students to
assume an advocacy role that is realistic and
compelling. By assigning students to assume an

\ol. 10

advocacy role in a case that they know to be real
and current, we can promote our students’
identification with this role and enthusiasm

for their assignments. Students know that they
are being asked to assume roles in scenarios faced
by real attorneys and immediately see the
applicability of the lessons they learn in the
classroom to their future lives as lawyers. Students
are, therefore, even more motivated to learn in
the classroom and participate meaningfully in
their assignments.

Could I have constructed a realistic
hypothetical to use for the progression of exercises
I assigned to my students? Of course. Would this
hypothetical have caught my students’ attention
and enabled my students to identify with their
roles as easily? | don't think so. Rather, | believe
that knowing that they were being asked to
assume roles in connection with a real case
facilitated my students’ identification with these
roles and serious attention to the assignments.

My students knew from the start that they were
dealing with a scenario that actual attorneys had
faced, not a contrived factual scenario. I, therefore,
did not have to overcome any resistance to the
validity of the scenario, and my students could
devote their full attention to the assignments.*

Observing and Critiquing
Actual Appellate Arguments

In addition to importing actual events into
the classroom as the basis for assignments, we can
send our students into the world beyond the
academy to experience real legal advocacy. By
seeing attorneys engaging in the skills that we are
teaching, our students can better understand the
significance of our classroom instruction. Students
will, presumably, be more focused and engaged
in their studies if they appreciate how meaningful
their studies are to their future careers. To
introduce my students to appellate advocacy
and provide a context for their classroom learning,
I instructed them to observe and critique an actual
appellate argument.

4 Obviously, there are times when we must create
hypothetical scenarios to advance our students’ education.
However, even when we cannot use actual cases for our exercises,
we can construct scenarios that are as realistic and engaging as
possible.

Perspectives: Teaching Legal Research and Writing
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My students
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the start that
they were
dealing with
a scenario
that actual
attorneys
had faced,
not a
contrived
factual

scenario.
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During the third week of the semester, they
were to observe and critique an appellate argument
of their choosing. Because of my law school’s
proximity to Philadelphia, my students could
choose to watch an argument in either state or
federal court.® My students also had the option of
watching an appellate argument elsewhere in the
country. One of my students, in fact, observed an
argument in the United States Supreme Court.

Since observation alone can be a passive
undertaking, particularly when what is being
observed is legal argument, | told my students to
write a short critique of the argument that they
observed. | instructed them to prepare the critique
in order to focus their observations and require
them to be active observers, engaged in and
attentive to the arguments.

Since my students were generally unfamiliar
with oral argument, | prepared an assignment
sheet to guide their observation and critique.

The instructions told the students to focus their
critique on the attorneys’ presentation of their
arguments and described particular aspects of the
attorneys’ presentation that the students should
examine (for example, whether the attorneys’
arguments were logical and coherent, whether the
attorneys were in control of their arguments,
whether the attorneys spoke clearly and audibly,
and whether the attorneys were respectful of the
court). | also asked the students to discuss how the
arguments met their expectations and how the
arguments differed from what they had expected.

I had four goals in assigning this introduction
to appellate advocacy to my students. First, |

5 Obviously, not all law students have the luxury of such
easy access to appellate courts. However, students can access
videotapes of actual appellate arguments and, if nothing else,
transcripts of actual arguments. In addition, moot court
arguments are a valuable resource for first-year students, even
if they do not replicate the experience of an actual argument.
Moreover, even with relatively easy access to appellate courts,
it can be very difficult for first-year law students to make the time
to observe such arguments. In fact, because of the many demands
on their time, | subsequently amended the assignment to allow
students, if necessary, to observe and critique a moot court
argument.

6 The students’ critiques were due by the Friday of the first
week that we were going to focus on oral argument in class. | set this
deadline to ensure that the observation experience would provide
context for our classes and the students’ own arguments to follow.
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wanted my students to see in practice the different
aspects of oral argument that we would be talking
about in class (e.g., preparation, organization,
comportment) and to experience themselves the
practical impact of these different aspects of
attorney behavior (e.g., an attorney who speaks
too softly and/or too quickly will not be
understood). | hoped that my students would
become more conscious of the factors that make
an effective presentation and would internalize
their critiques of the arguments when preparing
for and presenting their own arguments.

Second, | wanted my students to observe that
oral argument styles are individualistic: that there
is not one right way to present an oral argument.
Students who are unfamiliar with appellate
advocacy and courtroom presentation in general
may believe that there is a particular “courtroom
persona” that they must adopt in order to be
successful advocates. Seeing practicing attorneys
with different personal styles can prove to students
that there is not one right way to present an
argument. Students can also judge for themselves
what styles they find to be particularly effective or
counterproductive.

Third, | hoped that the observation and
critique assignment would demystify oral
argument. Oral argument is foreign to most
students and intimidating to many. Students may
feel that successful advocates are perfect at what
they do: always calm, smooth, dynamic, and
articulate. Obviously, this is not the case. By
watching actual oral arguments, students get a
realistic and more approachable view of appellate
advocacy. Students see that even the most effective
advocate will fumble for words at times or
misunderstand a judge’s question. Especially as
they prepare for their first oral argument, it can be
reassuring for students to see that effective
advocates do not have to be flawless advocates and
that there is a range of attorney competence in the
courtroom.

Fourth, 1 wanted my students to experience the
context in which oral advocacy occurs: an
experience that can only be obtained by physically
sitting in an actual courtroom during argument.
My students observed that oral argument does not
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occur within a hermetically sealed environment.
Rather, arguments occur in courtrooms where
multiple arguments are scheduled on any given
day, where attorneys and other observers are
coming and going, and where judges may converse
with each other and engage in other distracting
(and distracted) behavior while an attorney is
presenting argument.

In this regard, the experience of watching an
oral argument in context cannot be replicated.
Moot court arguments, the only other live
arguments that students can observe, provide
exposure to argument in a vacuum: away from the
context in which argument actually occurs and in
an optimal environment (attentive and prepared
judges, attentive and prepared advocates, attentive
audience). Moot court arguments are an
invaluable resource for our students (both as
observers and as participants), but they do not give
our students a complete picture of legal advocacy.

Understanding the context in which argument
occurs can focus students’ attention on the skills
that must be mastered to present an effective oral
argument. For example, students who appreciate
that their arguments will be among the many
heard on any given day and that their arguments
will take place in courtrooms where there may be
many distractions will commit themselves to
preparing clear, direct, and concise arguments to
ensure that they communicate their main points
to the court.

Observing actual oral arguments and
understanding the real-world context in which
arguments occur provide a foundation for students
to develop their own argument abilities. Students
experience for themselves the impact of skillful,
and less skillful, presentations and can apply those
experiences to their own arguments. Moreovet,
observing and critiquing actual oral arguments
puts the students’ classroom instruction into a
real-world context, thereby validating what the
students learn in class and further motivating the
students to immerse themselves in their own
argument preparations.

\ol. 10

Conclusion

As law professors, we have a responsibility to
prepare our students to be competent and
dedicated advocates. As legal writing and advocacy
professors, we require our students to be active
participants in this process (e.g., by writing
memoranda and briefs and presenting oral
argument). The more engaged our students are in
learning how to be effective written and oral
advocates, the more successful they will be as both
students and attorneys. We can engage our
students by using contemporary events to create
meaningful and absorbing assignments. Moreover,
by learning legal writing and advocacy in the
context of actual events, our students will better
appreciate the connection between what they are
learning in the classroom and their future
professional lives and will, accordingly, be more
motivated to learn inside the classroom. As a
result, our students will be better served by us and
better prepared to serve their clients.

© 2002 Emily Zimmerman
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RESEARCHING UNIFORM
AND MODEL LAWS

BY KRISTIN FORD

Kristin Ford is the Legislative Librarian at the Legislative
Services Office of the Idaho Legislature in Boise.

Teachable Moments for Students ... is designed to
provide information that can be used for quick and
accessible answers to the basic questions that are
frequently asked of librarians and those involved in
teaching legal research and writing. These questions
present a “teachable moment,” a brief window of
opportunity when—because he or she has a specific need
to know right now—the student or lawyer asking the
question may actually remember the answer you provide.
The material presented in this column is not meant to be
an in-depth review of the topic, but rather a summary of
the main points that everyone should know. It is a
companion to the Teachable Moments for Teachers
column that gives teachers an opportunity to describe a
special moment of epiphany that changed their approach
to presenting a particular topic to their students. Readers
are invited to submit their own “teachable moments for
students” to the editor of the column: Barbara Bintliff,
University of Colorado Law Library, Campus Box 402,
Boulder, CO 80309, phone: (303) 492-1233,

fax: (303) 492-2707.

When researching judicial interpretations of a
statute or looking for legislative intent, a helpful
research angle that is sometimes overlooked is to
check to see whether the pertinent statute is a
uniform, model, or “borrowed” law. What are
these laws? Where do they come from? How are
they useful?

Model or Uniform Law?

The line differentiating model laws from
uniform laws is often blurred. Generally model
codes emerge from the work product of any of
several scholarly entities such as the American
Bar Association (e.g., Model Code of Professional
Responsibility), the American Law Institute (ALI)
(e.g., Model Penal Code), the Council of State
Governments,* or the National Conference of
Commissioners on Uniform State Laws, to name

1See its annual publication Suggested State Legislation,
Council of State Governments, Lexington, Ky. (1946—present).
The model acts in these volumes are usually taken from an actual
state statute already in effect. Each act is accompanied by a short
explanatory statement; no extensive commentary is provided.
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just a few. If the act or statute you are researching
describes itself as “uniform” (e.g., Uniform Probate
Code, Uniform Child Custody Jurisdiction Act,
Uniform Electronic Transactions Act), it is likely?
to be the product of the National Conference of
Commissioners on Uniform State Laws
(NCCUSL). Sometimes a uniform act is the result
of a collaboration between entities, as in the case
of the Uniform Commercial Code, which is an
ongoing joint effort of the American Law Institute
and the NCCUSL.

In theory, a uniform law would read exactly
the same in each state that has adopted it. The
rationale is that uniformity of state laws in some
areas is important for reciprocity reasons (e.g.,
Uniform Child Custody Jurisdiction Act) or to
promote ease of conducting commerce in multiple
states (e.g., Uniform Commercial Code).
Widespread adoption of uniform laws has
probably been most successful in the business
environment. By contrast, model laws are offered
up as a recommended example, but strict
adherence to every word is not deemed essential.
Model laws can be edited and modified to suit an
individual state’s needs. NCCUSL also considers
the interstate implications and how likely an act
is to be widely adopted, when categorizing an act
as “uniform” or “model.” If it is seen as less
important or less likely that a particular act will
be adopted widely, it will be labeled a “model” act.
The reality is that state legislatures often modify
uniform as well as model acts, so that in the end,
the difference between the two, if it exists at all,
becomes a matter of degree.

The National Conference of
Commissioners on Uniform
State Laws

The American Law Institute, while best known
for its well-respected Restatements of the common
law, also studies and drafts model laws, as does the
American Bar Association. The organization,
however, whose primary purpose for more than
100 years has been to draft and promote uniform
laws, is the NCCUSL. A uniform or model law
proffered by the NCCUSL has been through an
arduous process of being scrutinized and voted

2 Of course, there are exceptions to this rule! The Uniform
Building Code, for example, is authored by the International
Conference of Building Officials.
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upon by lawyer members in all 50 states. The
NCCUSL is the result of a movement begun in
the late 1800s to “promote uniformity in the law
among the several states on subjects as to which
uniformity is desirable and practicable.” The goal
is to simplify “the legal life of businesses and
individuals by providing rules and procedures that
are consistent from state to state.™

Each state has a delegation of uniform law
commissioners who participate in the NCCUSL.
It is up to each state to choose its representatives
in the NCCUSL, and even to choose how many
delegates to send. NCCUSLS only requirement is
that each state delegate be a member of a bar.
Most states provide by statute the manner of
choosing their uniform law commissioners; often
the appointment may be made by the governor.
However, these positions are not seen as partisan,
and many commissioners continue to serve while
governors come and go. Uniform law
commissioners in some states may be legislators,
but often they are not. They come from the
private sector, academic sector, and government
offices. NCCUSL accomplishes much of its
work with the use of working committees,
whose responsibility it is to research and draft
uniform/model acts in areas that another
committee has previously determined would be
most useful. Once a year, commissioners from
every state meet and, acting as a giant committee
of the whole, they review, section by section, each
draft uniform/model act. An act must withstand
this scrutiny for two annual conferences before it
can be approved by vote of the members and
adopted as an NCCUSL uniform/model act. It
must be no small feat for more than 300 lawyer
delegates to agree on statutory language! In the
end, an act must be approved by a majority of the
states present (each state has one vote), and in no
event can this majority be fewer than 20 states. Of
course, adoption of an act by the NCCUSL still
does not give it the force and effect of law
anywhere. An act that has passed all of these
hurdles must still be presented to each state
legislature by its uniform law commissioners.

3NCCUSL Constitution, Art. I, Section 1.2.

4From the Web site of the National Conference of
Commissioners on Uniform State Laws: “About Us: Procedures,”
<www.nccusl.org/nccusl/aboutus.asp> (August 30, 2001).
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Becoming a Real Law

The exact method by which a uniform act
is presented to a state legislature varies by state.
In states such as Nevada, whose uniform law
commissioners are by statute either legislators or
legislative staff, the commissioners naturally may
introduce the proposed legislation themselves.

In other states, nonlegislator uniform law
commissioners must seek an introduction of the
act by individual legislators. It is the duty of the
uniform law commissioners to seek consideration
of NCCUSL uniform laws by their legislatures,
but they are not required to sponsor or lobby

for the bill. After introduction of the bill, in
many cases, it is the House or Senate judiciary
committees that first consider a uniform law,

and then the bill may be referred to the legislative
committee that usually has charge of bills
concerning the relevant subject. The committees
will usually hold hearings and take testimony
regarding the proposed legislation and then make
recommendations to the House or Senate about
whether the bill should pass. A uniform law is
subject to editing and revisions by legislators just
as any other bill is, and it is not uncommon for a
uniform law to be modified during the legislative
process, despite NCCUSLSs goal of uniformity.

If the legislation passes, it will be codified along
with the rest of the state laws.

Given that sometimes the changes a state
legislature makes to a uniform law may include a
change to the original title, how does one find out
that the law is a uniform law? One method is to
check the legislative history records of the bill. If
the bill is the result of a proposal from the
NCCUSL, that fact will likely be mentioned in
the records. Another option is to start from the
other side: check NCCUSL uniform acts by the
appropriate subject of your law.

Resources

There are several good sources to consult to
help you research uniform laws. NCCUSL
publishes an annual Handbook of the National
Conference of Commissioners on Uniform State
Laws and Proceedings of the Annual Conference
Meeting. This book provides information on
the uniform law commissioners from every state
and provides reports of committees and
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resolutions by which it adopted uniform laws
that year, as well as the full text and commentary
accompanying each of those uniform laws. It

is a wonderful source of information, but
unfortunately, in the 1980s, NCCUSL fell behind
in its publication of these handbooks and is still
trying to catch up. Currently there is about a
seven-year time lag, the proceedings of the 1994
conference being the most recent publication in
2001. Fortunately, much of the information
contained in the handbooks is available on
NCCUSLs Web site, <www.nccusl.org>, and

on a Web site hosted for NCCUSL by the
University of Pennsylvania Law School:
<www.law.upenn.edu/bll/ulc/ulc_frame.htm>.
On these Web sites, researchers not only can find
current information on uniform and model laws,
but also can review drafts of uniform and model
laws that are currently under discussion. One can
look up a particular act and see which states have
adopted it; one can also look up his or her own
state and see which uniform acts have been
introduced this year in the state legislature, and
whether or not they have been enacted.

West Group has also put together an extremely
useful research tool for studying uniform laws: the
Uniform Laws Annotated ®, Master Edition, or the
ULA®. It does not include all of the laws that
NCCUSL has adopted, because it publishes a
uniform law only if it has been enacted in at least
one state. It does include some uniform laws
promulgated by other entities (e.g., ALI’s Model
Penal Code). The ULA provides comprehensive
coverage for the laws it publishes. Information
provided includes the full text of the law itself and
accompanying history, amendments, and
commentary; information on which states have
adopted which acts (listed both by state and
alphabetically); the statutory citations and effective
date for each adopting state; and the full text and
information about any additions or modifications
each state may have made; cross-references to law
review articles and other relevant sources; and,
happily, West Group provides case annotations
from the various states, so that if an act is too new
in your jurisdiction to have been the subject of
case law, you may find persuasive authority from
other jurisdictions that have enacted the uniform
act. As per West Group’s usual style, this multi-

volume publication has convenient subject
indexing, tables, and regular pocket part or stand-
alone softbound supplements to each volume. The
subject index is especially useful if you are not sure
of the title of the uniform act.

An additional source for uniform laws is less
comprehensive but may be more likely to be
found in your own law office: Martindale-Hubbell
publishes some uniform laws in the U.S. Law
Digest volumes of the Martindale-Hubbell Law
Directory.

Borrowed Laws

Finally, if you are short of case law or legislative
intent on a statute in your own jurisdiction, don't
be discouraged if you don't find your statute to be
part of an official uniform or model law. Check
other states for similar statutes anyway. In reality,
states borrow the language of statutes from each
other all the time. As the librarian for the ldaho
State Legislature, 1 am frequently asked by my
own legislators to obtain copies of other state
statutes on such-and-such a topic, and I am also
asked by legislators from other states for copies of
particular Idaho statutes. This is so common that
it is one of the main reasons an organization like
the National Conference of State Legislatures
exists: to act as a resource-sharing center for state
legislatures. There is no point in reinventing the
wheel, as they say. When a state sees an act
working well in another state, it is helpful to
borrow that language from the other state, both
from a drafting standpoint, and also to add
strength to the sponsor’s argument that this act or
statute has already been working well in X state
and would likely also work well in Y state.
Therefore, if you have no mandatory case
authority in your own jurisdiction, you may be
able to find helpful legislative intent or judicial
interpretations from a state with an identical or
similar statute, be it a uniform or model act or
not. If, however, your statute is a uniform or
model act, especially from the NCCUSL, be
happy in the knowledge that much of the research
compilation has already been done and awaits you
in the resources mentioned. Happy researching!

© 2002 Kristin Ford
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TEACHABLE MOMENTS FOR TEACHERS

WHy LAw REVIEW
STUDENTS WRITE POORLY

BY LOUIS J. SIRICO JR.

Professor Louis Sirico is Director of Legal Writing at
Villanova University School of Law in Villanova,
Penn. He is co-author of Legal Writing and Other
Lawyering Skills (3d ed. LexisNexis 1998); Persuasive
Writing for Lawyers and Other Legal Professionals
(2d ed. LexisNexis 2001); and Legal Research (2d ed.
Casenotes 2001). He is a member of the Perspectives
Editorial Board.

Teachable Moments for Teachers ... is a regular feature
of Perspectives designed to give teachers an opportunity
to describe a special moment of epiphany that changed
their approach to presenting a particular topic to their
students. It is a companion to the Teachable Moments
for Students column that provides quick and accessible
answers to questions frequently asked by students and
other researchers. Readers are invited to submit their own
“teachable moments for teachers” to the editor of the
column: Louis J. Sirico Jr., Villanova University School
of Law, 299 N. Spring Mill Road, Villanova, PA
19085-1682, phone: (610) 519-7071,

fax: (610) 519-6282, e-mail: sirico @law.vill.edu.

Last fall, at the request of our law review,

I conducted a three-hour program on legal
writing. In these presentations, | always discuss
misunderstood and abused punctuation marks,
like semicolons. As | explained when a writer
might consider using a semicolon, a student raised
his hand and asked this question: “Because we
have to put a footnote at the end of every
sentence, should we use lots of semicolons so that
we have longer sentences and need fewer
footnotes?”

It took me a second to gain my composure.
Although the question gave me the opportunity to
rail against the way law reviews footnote to excess,
it also gave me an insight into why writing in law
reviews is often so poor. Student editors must
perform their work within the constraints of
curious rules that compel them to write badly.

As teachers, we may criticize the written
product. However, unless we recognize the source
of the problem, we cannot hope to deal with bad
writing successfully. For example, if we advise a
student to write shorter sentences, the student may
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politely acknowledge our advice with a nod.
However, the student may be thinking, “Yes,

but with shorter sentences, I will have to spend
additional time writing lengthy footnotes that

I don't want to write, and, | suspect, no one wants
to read.” Thus, despite our sound advice, the
student most likely will continue to write
sentences that could be shorter, crisper, and more
comprehensible.

With a little thought, I identified three other
traditional rules of law review writing that
contribute to poor prose.

Overly Concise Writing. Law review editors
commonly advise their novice members that the
law review can afford to publish only a certain
number of pages per volume. Therefore, the advice
goes, keep your piece as short as possible by
writing as tersely as possible. The advice leads to
sentences that are too compact for the reader to
understand easily. Although we normally
encourage students to keep their sentences short,
brevity is not a virtue when it reduces
comprehensibility. For example, consider this
sentence dealing with whether courts should
invalidate an ordinance that makes it illegal for
gang members to loiter:

This criminal/noncriminal distinction is
important in formulating an analytic model
by which to analyze the gang-member
status question.

In this sentence, the motivation for conciseness
may have led the writer to use two phrases that
are awkward and difficult for the reader:
“criminal/noncriminal distinction” and “gang-
member status question.” A writer less concerned
with conciseness might have drafted a longer,
more readable sentence:

In formulating an analytic model for
determining whether to invalidate an
ordinance that criminalizes loitering by a
gang member, the court would find it
helpful to distinguish between status that is
criminal in nature and status that is not.

Alternatively, the writer might opt for a longer
version that employs more than one sentence:

In ruling on an ordinance that criminalizes
loitering by gang members, a court must
consider whether loitering is a status crime
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that is unconstitutional. An initial
consideration is whether the status here
is criminal or noncriminal in nature.

Not Using the First Person. Many law reviews
still resist or refuse to permit the author to write
in the first person. This excessive formalism can
lead to stilted and awkward sentences.

Here is an example from my own experience.
I once wrote an article arguing that a study of the
Shaker religion and its imagery could contribute
to an understanding of religion that, in turn, could
move legal analysis away from viewing religious
issues from a heavily male perspective. For
example, one paragraph in my manuscript read as
follows:

I employ the Shaker experience to critique
American legal analysis. After presenting
a brief history of the religion, | discuss
two cases whose results seem to stem from
male dominated thinking. | then present
alternative approaches that reflect an
inclusive analysis. Rather than engaging
in abstract theological or legal argument,

I indicate possible inclusive alternatives
through a discussion of Shaker religious
practices.

Unfortunately, the law review with which
I published had a policy of maintaining complete
control over editorial decisions on style. To my
disappointment, the editors eliminated my use of
the first person. The published version of my
paragraph reads this way:

The Shaker experience is here employed to
critique American legal analysis. After a
brief history of the religion, two cases
whose results seem to stem from male
dominated thinking are discussed. Then
alternative approaches are presented that
reflect an inclusive analysis. Rather than
engaging in abstract theological or legal
argument, possible inclusive alternatives are
indicated through a discussion of Shaker
religious practices.*

The revised version is grammatically correct,
except for the dangling participle in the last

1 Louis J. Sirico Jr., Inclusive Law, Inclusive Religion, and the
Shakers, 34 J. Church & State 563, 564 (1992).
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sentence. However, because it uses the passive
voice in every sentence and often places the passive
verb at the very end of the sentence, the paragraph
is lifeless. I do not plan on publishing in that
journal again.

Limiting Students in Expressing Opinions.
Law reviews frequently instruct their staffers to
limit their opinions to the concluding few pages of
a student note or comment. As a result, the bulk
of a student piece is a compilation of uninspired
information. Student work often reminds me of
the observation of folklorist J. Frank Dobie: “The
average Ph.D. thesis is nothing but a transfer of
bones from one graveyard to another.”

The rule on limiting opinions turns students
into drones and teaches them that their judgments
are not particularly valuable. Although humility is
a virtue, too much humility is not necessarily a
good trait for lawyers. From the reader’s viewpoint,
a thesis at the beginning of a piece gives the reader
a guide for understanding what follows. It also
energizes enervated prose.

In one of G. K. Chesterton’ stories, a character
proclaims, “It isn't that they can't see the solution.
It is that they can't see the problem.” As teachers,
we sometimes see the superficial solutions, but do
not acknowledge the underlying problems that
discourage our students from following our advice.
With respect to law review students, to improve
their writing, we need to address the defects that
infect the law review culture.

© 2002 Louis J. Sirico Jr.

2 <www.brainyquote.com>.

3 The Oxford Dictionary of 20th Century Quotations
(Elizabeth Knowles ed. 1999) (quoting The Scandal of Father
Brown (1935).
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COMMON STUDENT
CITATION ERRORS

BY WAYNE SCHIESS

Wayne Schiess is a Legal Writing Instructor at the
University of Texas School of Law in Austin.

Introduction

This piece discusses the most common citation
errors law students (primarily first-year students)
make, particularly when using case citations in
practitioner documents. | offer explanations for
the mistakes and possible solutions.

Why should students and their teachers care
about common citation errors? Three reasons:
journals, seminar papers, and jobs. Journal work is
an opportunity students have during the second
and third years, and they'll need to be proficient at
legal citation. Plus, they’ll save themselves a lot of
time and headaches if they learn correct citation
form during the first year. Students will also write
seminar papers during the second and third years.
The professors will no doubt require correct
citation form in the papers, so getting the basics
down now will help. And jobs. Most employers
will require new lawyers to cite sources correctly.
Certainly, judges and their clerks will expect
correct citations. Lawyers cannot afford to hurt
their clients’ cases because the citations are sloppy.

But poor citation form is a much more
common mistake than 1, as a legal writing
instructor, would like to believe. In fact, in a
survey of Texas appellate judges and their clerks
conducted in 1994, many complained that too
many briefs use “citation form so wrong as to be
distracting.™

In this piece | take a stab at solving citation
problems by identifying the most common ones.
One note: | have based this piece on my
experience as a legal writing instructor—10 years
of teaching legal research and writing at the
University of Texas School of Law. Because my

1 Pamela Stanton Baron & Douglas W. Alexander, Briefing
to the Texas Courts of Appeals and the Texas Supreme Court—
Avoiding Common Mistakes, 4th Annual Conf. on Techniques for
Handling Civil Appeals in State and Federal Court (University of
Texas School of Law 1994).
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students use The Bluebook,? my comments are
based primarily on it. But I am familiar with the
ALWD Citation Manual * and | happen to think
that some of these errors would be reduced if we
all adopted it, so | have included comments on it
as well.

These are the most common mistakes | see:

Error one: Abbreviations.

This is the most common error. The Bluebook
requires you to abbreviate certain words in certain
situations. But students often do not. Here are
Some reasons:

Failure to understand the rules. | think it is
hard for students to understand the rules that
govern abbreviations. Following are the two main
rules briefly:

Rule Topic Effect

10.2.1(c)  Case names A few “always”
in textual abbreviations.
sentences.

10.2.2 Case names The “always”
in citations. abbreviations plus

those in table T.6.

(The ALWD Citation Manual rules on
abbreviations—2.1(a) and 12.2(e), along with
Appendixes 3, 4, and 5—are quite similar.)

One problem with these Bluebook abbreviation
rules is terminology. Many students find the
phrases “case names in textual sentences” and
“case names in citations” confusing or unclear. To
help, | use these phrases:

Rule Topic Effect

10.2.1 Case names Inserted citations.
in textual
sentences.

10.2.2 Case names End-of-sentence
in citations. citations.

Inserted citations do not require the Table T.6
abbreviations, just the always-abbreviated &, Assn,
Bros., Co., Corp., Inc., Ltd., and No. End-of-

2 The Bluebook: A Uniform System of Citation 57, 62
(Columbia Law Review Ass'n et al. eds., 17th ed., 2000).

3 Assn. of Leg. Writing Dirs. & Darby Dickerson, ALWD
Citation Manual: A Professional System of Citation (Aspen L. &
Bus. 2000).
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sentence citations require all the abbreviations in
Table T.6.

I also encourage my students to use end-of-
sentence citations. Inserted citations can be
distracting.* So most of my students avoid inserted
citations and thus avoid remembering two
abbreviation rules. They just remember to always
abbreviate.

Difficulty in finding the list of abbreviations.
Often, when students work on a document, they
do not have The Bluebook or the ALWD Citation
Manual at hand. “I'll fix the citations later,” many
think. And even when the citation manual is
handy, it is often inconvenient to look up a word
in the tables or appendixes to see if it should be
abbreviated.

I recommend that students make a copy
of Bluebook table T.6 or ALWD Citation Manual
Appendix 3 and keep it next to their computers.
I do that. Even now, when nearly all the
abbreviations are second nature to me, it is
more convenient to glance at the copy instead
of opening my citation manual and locating
the table.

Error two: Not providing pinpoint citations.

When you pinpoint, you show the exact page
from which your statement, information, or
proposition was taken, like this:

No pinpoint: Pinpoint (highlighted):
Nolan v. Graves Corp., Nolan v. Graves Corp.,
10 S.W.3d 216 10 S.W.3d 216, 220
(Tex. 1999). (Tex. 1999).

Nolan, Nolan,

10 S.W.3d 216. 10 S.W.3d at 220.

Probably 80-90 percent of citations should have
pinpoints. In other words, eight or nine times out
of 10 when you cite a case, you should refer the
reader to a specific page. Yet probably only half the
citations that need pinpoints have them.

The authors of the ALWD Citation Manual
recognize that pinpoints are important:

The importance of including pinpoint
references whenever possible cannot be
overstated. If you do not refer readers to

4 Bryan A. Garner, A Dictionary of Modern Legal Usage 155
(2d ed., Oxford U. Press 1995).
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specific pages or other subdivisions where
the referenced material appears, readers will
be frustrated. Moreover, if a judge or a
judicial law clerk cannot locate support for
your position, you may lose credibility with
the court, or the court may discount your
position. Accordingly, always spend the
extra time it takes to insert the pinpoint
reference.

Pinpoints are valuable to anyone who reads and
checks on a piece of legal analysis. Careful readers
such as judges and their clerks—and legal writing
instructors—appreciate pinpoint citations and can
get highly annoyed when they are not used.
Without pinpoints, the reader’s or checker’s job is
much more difficult. In reality, students who do
not provide pinpoints are shifting work from
themselves to the reader.

Judges agree. Here is Justice Channell,
writing for the California Court of Appeals,
criticizing a lawyer for failing to use pinpoints:
“We were not aided in our resolution of this
appeal by the appellants’ opening brief, which was
riddled with inaccurate and incomplete case
citations and which frequently referred to cases
without reference to the pages on which the cited
holdings appear.”

Error three: Incorrect short forms.
The mistake is usually this:

Not correct Correct

Example 1: Example 2:

Calandra, at 343. Calandra, 414 U.S.
at 343

Those who know The Bluebook know that you
must give the volume and reporter (414 U.S.) in
this type of short form.

As a former practitioner, | know that many
practicing lawyers use Example 1, which omits the
volume number and reporter name. | did. So do
many students. Example 1 seems so logical and so
easy. But do not be confused by what seems easy.
Usually, a citation rule is aimed at accuracy,
thoroughness, and consistency—not at ease. So

5 ALWD Citation Manual, at 27.

6 Howard v. Oakland Tribune, 245 Cal. Rptr. 449, 451 n.6
(Cal. App. 4th Dist. 1988).

7 The Bluebook, at 15.
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Example 1 is not correct under The Bluebook or
the ALWD Citation Manual. Students should start
now to get in the habit of providing the volume
and reporter in short forms. (You can omit the
volume and reporter in id. forms—uwith a few
exceptions.)

Error four: Failure to cite where needed.

Bluebook and ALWD Citation Manual rules, as
well as the conventions for attribution in legal
analysis, require writers to provide a citation after
every sentence—or sometimes even after every
idea in a sentence.

This rule causes repetition, and students
probably resist it for that reason. Perhaps it seems
unnecessary to students—when they are discussing
one case at a time—abecause the rule requires id.,
id., id. But careful writers and experienced lawyers
know that the correct rule is to cite for all
information, all propositions, and all statements
drawn from the source.

For example, here are two typical paragraphs
from a student-written memo. In these examples,
I put the citations in boldface type:

Correct

Two important Texas cases have provided
scenarios in which the server did not fulfill
his obligation to inform the recipient of the
nature of the process and that service was
being attempted. In one, a language barrier
frustrated the server. Dosamantes v.
Dosamantes, 500 S.W.2d 233, 237 (Tex.
Civ. App.—Texarkana 1973, writ dism'd
w.0.J.). There, the English-speaking process
server attempted to deliver papers to the
defendant, a Spanish speaker, at his home.
Id. at 235. When the defendant refused the
papers, the server gave them to a maid, who
handed them back. Id. The server then
pushed them under the door and left. Id.
Because delivery was attempted in English,
the court held that service was invalid; the
case did not come within the exception that
applies when the recipient evades or refuses
service. Id. at 237. The defendant, the
court implied, was not informed of the
nature of the process and that service was
being attempted. Id.

\ol. 10

Not Correct

Two important Texas cases have provided
scenarios in which the server did not fulfill
his obligation to inform the recipient of the
nature of the process and that service was
being attempted. In one, a language barrier
frustrated the server. Dosamantes v.
Dosamantes, 500 S.W.2d 233, 237 (Tex.
Civ. App.—Texarkana 1973, writ dismd
w.0.j.). There, the English-speaking process
server attempted to deliver papers to the
defendant, a Spanish speaker, at his home.
When the defendant refused the papers, the
server gave them to a maid, who handed
them back. The server then pushed them
under the door and left. Because delivery
was attempted in English, the court held
that service was invalid; the case did not
come within the exception that applies
when the recipient evades or refuses service.
The defendant, the court implied, was not
informed of the nature of the process and
that service was being attempted. Id. at
235, 237.

Correct

In the second important case, a person was
aware that papers might be served in the
near future, but the server did not inform
the person at the time of the attempt. Tex.
Indus., Inc. v. Sanchez, 521 S.W.2d 133,
135 (Tex. Civ. App.—Dallas 1975, writ
ref’d n.r.e.). In Texas Industries, a sheriff’s
deputy attempted to serve Henry Sanchez,
a member of the Texas Legislature. Id. at
135. The deputy had served Sanchez
before, and he called Sanchez and told him
he “had some more papers” for him;
Sanchez told him to take them to his office.
Id. The deputy did not find Sanchez there,
but later that day saw him at the
courthouse, and said to Sanchez, “I'm glad
I saw you. You saved me a trip.” Id. The
deputy then got the papers and brought
them to the courthouse, where he found
Sanchez in a press room, talking on the
phone; two reporters were with him. Id. at
136. The deputy placed the papers, in an
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unmarked envelope, on a desk where
Sanchez was sitting, and left the room
without saying anything. Id.

Not Correct

In the second important case, a person was
aware that papers might be served in the
near future, but the server did not inform
the person at the time of the attempt. Tex.
Indus., Inc. v. Sanchez, 521 S.W.2d 133,
135 (Tex. Civ. App.—Dallas 1975, writ
ref’d n.r.e.). In Texas Industries, a sheriff’s
deputy attempted to serve Henry Sanchez,
a member of the Texas Legislature. The
deputy had served Sanchez before, and he
called Sanchez and told him he *had some
more papers” for him; Sanchez told him to
take them to his office. The deputy did not
find Sanchez there, but later that day saw
him at the courthouse, and said to Sanchez,
“I'm glad | saw you. You saved me a trip.”
The deputy then got the papers and
brought them to the courthouse, where he
found Sanchez in a press room, talking on
the phone; two reporters were with him.
The deputy placed the papers, in an
unmarked envelope, on a desk where
Sanchez was sitting, and left the room
without saying anything. Id. at 135-36.

Legal readers have become accustomed to
seeing citations for every statement or proposition;
the reader gets used to a series of id. short forms.
Of course, journals and seminar papers will require
this meticulous citing. So the conscientious
student writer should learn to provide all the
citations.

Error five. Mimicking or shortcutting.

This is not so much a citation mistake as it is
the cause of many citation mistakes. Too many law
students try to get through their assignments
without digging into The Bluebook. They use the
Quick Reference inside the front and back covers,
they ask a friend or a Bluebook hotshot, or they
copy citations out of opinions they are reading.
(et the first rule of learning citations is that you
should not rely on citation form in judicial
opinions.)
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Those approaches will not take students very
far. Why the hesitance to actually use the book
and look up the rules and apply them? Three
reasons, | think:

Haste. A law student facing a huge task, such as
writing a brief—in the middle of a busy
semester—will usually look for a shortcut. It can
be time-consuming and boring to look things up
in The Bluebook. So some students try shortcuts,
hoping to get their citations close enough.

Apathy. Many students do not care much
about case citations. For some of my students,
all my explanations and warnings will not sink
in until they are on their first job. For some,
citations are too ponderous, too dull to be
interested in. And for many, “close enough” is
good enough. That is too often the case outside
the law school, too.

But learning correct citation form is like
learning anything tedious; once it becomes
important, you are motivated to learn it. So
| start with the expectation that students will
learn citation correctly, and I stress its importance.
I have found that if I treat it as important and
teach it as important, most students will treat it
as important.

Difficulty using The Bluebook. The Bluebook
is not a plain-language masterpiece. Its rules can
be hard to understand and apply. Its sheer length
is daunting; the coverage and depth are a bit
overwhelming at first. And one huge frustration
for first-year law students is that the examples in
the text use law review typeface conventions, yet
first-year students are writing practitioner
documents.

There is not much the teacher of citation can
do about these problems with The Bluebook. |
already spend a lot of class time explaining that
students should not copy the typefaces from the
examples in the main text of The Bluebook.

But the ALWD Citation Manual offers great
relief here. It has

 a more logical organization,
« more and clearer examples, and
« better explanations.

What's even better, the ALWD Citation
Manual has abandoned different typefaces for
practitioner documents and scholarly documents.
That is wonderful.
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A final note of warning.

An easy-to-use citation manual such as the
ALWD Citation Manual can be a great help
because poor citation can get you in trouble.

For example, the authors of a 95-page brief
were sanctioned $750 for various citation
problems in Hurlbert v. Gordon, handed down by
the Washington Court of Appeals in 1992. The
problems included citation to clerks’ papers that
were nonexistent, typographical errors in citations,
reference to 20—100 pages of material for a single
point (no pinpoints), lack of citation to the record,
and case citations with numerous form errors.®

So students should dig into their citation
manuals. They should begin preparing now for
journal work, seminar papers, and jobs. Mastering
citation may never be rewarding in itself, but
mastery will lead to success in law school and on
the job.

© 2002 Wayne Schiess

8 Hurlbert v. Gordon, 824 P.2d 1238, 1245 (Wash. App.
1992).
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ORDER WHAT ARE
Your WORDS IN?
How FOREIGN
LANGUAGES CAN
HeLP You TEACH
THE STRUCTURE OF
LEGAL WRITING

BY SHEILA SIMON

Sheila Simon is a Clinical Assistant Professor of Law at
the Southern Illinois University School of Law in
Carbondale.

“Why do they say Fanta naranja instead of
naranja Fanta?” My 11-year-old daughter, Reilly,
had learned to order orange soda while we were
on a vacation in Spain, but she was puzzled by
why she should call it Fanta orange instead of
orange Fanta. | explained to her that different
languages build sentences in different orders.

“But wouldn't they understand it if we said
naranja Fanta?” | told her that they would, but it
would sound odd, just like it would sound odd to
us if someone asked us for “soda orange” and “fries
french.” The answer wasn't very satisfying to Reilly,
but I tried to assure her that once she got used to
it, putting adjectives after nouns would sound just
fine, and it would be the best way to make sure
people understand her.

Our conversation took place at the end of
our vacation. Maybe because we were on a plane
pointed back toward the United States, the
connection to teaching seemed to be right there
before me like the Fasten Seat Belt light—
complete with the bing!

Bing!

I ask students to use a structure for their
writing. Issue, rule, application, conclusion.
Despite what the students think, this structure
doesn't come from another planet, but maybe
it's from a different country. And just like my
daughter, I ask my students to give it a try and
hang on until it feels natural. Even if it seems
odd at first, it's the best way to be understood.
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OK, now I made the connection in my head.
Would it be useful in other heads as well?
I decided to give it a try. The more ways | can
explain the importance of structure the better.
So | devised an in-class exercise that would show
everyone the importance of structure.

| Love My Wonderful Writing
Teacher

At the beginning of our first class session on
structure, | asked each student to tell the class
what language or languages other than English
he or she can use. A handful of students in each
class were fluent in another language. But most
significant, everyone had at least studied another
language. So everyone was familiar with the
possibilities of different word orders to
communicate the same idea.

I asked one student who had some facility
in each different language to go to the board.

In my two classes we had speakers of at least five
different languages. Expertise in the language
wasn't important, just a general idea of how to
communicate. | asked the students to write on

the board in the language that they knew the
following sentence: “I love my wonderful writing
teacher.” Any sentence with assorted parts of
speech would work, but why miss an opportunity?
I told the class they were just lucky I didn't make
them all write it on the board 50 times. Once each
sentence was complete, | asked the students to
write a literal, word-for-word translation of their
sentences, with the translated English words
appearing just on top of the words in the different
language. The results looked like this:

Spanish
I love to my marvelous teacher of writing.
Yo amo a mi