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AT A GLANCE: Here are answers 
to the questions: What is competitive
intelligence (CI)? and What CI func -
tions should be performed by law
librarians?

By Linda Will , Director of Information Resources,
Dorsey & Whitney L.L.P., Minneapolis, MN

As globalization and competition in the legal marketplace continue to accel-
erate, law firms are now more than ever drafting policies specifically directed
at business development and sales. Strategic decisions being made will have
an immediate effect not just on fir m revenues, but the state of the firm itself.

What is competitive intelligence?
Competitive intelligence (CI) is an indispensable tool in the strategic 
decision-making process. CI enables a firm to utilize and leverage existing
resources in the direction of forming a framework for aligning its 
professionalsÕ efforts with the fir mÕs organization goals.

So what is competitive intelligence and what is it not? 
ÒCompetitive intelligence is a systematic and ethical program for gathering,
analyzing, and managing information about the external business environ-
ment that can affect a companyÕs plans, decisions, and operations.Ó Society
of Competitive Intelligence Professionals (SCIP)

continued on page 2
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In other wor ds, competitive intelligence is
the process by which a firm gathers and
analyzes external infor mation with the
explicit purpose of making the firm more
competitive and profitable in an ever-
changing marketplace. CI can alert
management to future opportunities or
potential dif ficulties. It is a means for a firm
to derive reasonable trend assessments and
to make both short- and long-term 
decisions.

CI is not about spying or dumpster diving
or Internet chat rooms. CI is not about
technology. And although there are several
good online resources currently available,
e.g., the Thomson West Monitor series,
there is no one product that will handle all
business research needs.

Where should competitive
intelligence be center ed?
As most competitive analysis begins with
knowledge gathering, CI is traditionally
centered in the firmÕs library center. The
librar y, as well as being the cybercabinet
for the fir mÕs electronic resources, should
be staffed with experienced library
researchers. In order for a fir m to be 
successful with its CI endeavors, it must
have a team of veteran research librarians
who are able to navigate through the
mired maze of CI resources. Much as IT

departments have over the years tran-
scended many mediums, the modern law
fir m librar y has evolved from physical
holdings of data, to online infor mation,
knowledge sharing, and now analysis.

And just like the tools, skill sets have
evolved as well. Like information technol-
ogy, CI is integral to several departments,
including conflicts, recruiting, finance, and
marketing. So, then, where does CI belong?

The relationship between the marketing
and library departments has existed in
most firms for over a decade. Marketing is
dependent on library research services for
providing accurate time-sensitive informa-
tion. Supporting marketingÕs needs with
enterprise resources enables the library, in
turn, to leverage its capabilities. What has
changed in recent times for the library,
however, is its role in actually becoming a
part of the fir mÕs strategic process.  Much
discussion has arisen on whether CI
should be attached to marketing or the
research center, but this is a chicken and
egg scenario. Business-savvy firms will
realize that CI is a team approach with
each member donating their talent for the
good of the firm. Librarians are trained to
know where information is, and where it
is not, and at what cost. They use a pletho-
ra of tools on a daily basis and so have a
repertoir e of familiar and cost-effective

resources. For timely authoritative knowl-
edge retrieval it is best to use those whose
skills are honed. Debate regarding who
should do the analysis once the informa-
tion is gathered will vary in each firm.
Who should do the analysis is obviously
the person who can. It is true that most
law librarians do not have backgrounds 
in investigative journalism or business
analysis. However, most have graduated
from at least one masterÕs program. Many
local professional organizations and, 
certainly, the national ones (American
Association of Law Libraries, the Special
Libraries Association and the Society of
Competitive Intelligence Professionals),
have frequent CI workshops where 
librarians can network while upgrading
their analytical business skills. Librarians
are professionals whose responsibility
includes testing and comparing electronic
resources on an almost daily basis. They
are usually well steeped in firm culture,
with solid r elationships with attorneys.
Librarians also interact with administra-
tive staff to include many of the decision
makers. They have a feel for the pulse of
the firm because they serve the entire 
professional mission of the organization.
Further, most library departments are
staffed with a stable, career-oriented cadre
of infor mation specialists for whom

Law Firm Libraries: The Focal Point for Competitive Intelligence Services     continued from page 1

ÒTo be successful with CI, a law firm must have a team of veteran r esearch librarians who ar e able to 

navigate thr ough the mir ed maze of CI r esources.Ó
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research is not just an art but also a 
passion. Aligning the information center
with the marketing department not only
best serves the firmÕs needs, it is integral 
to the success of the firmÕs business 
development strategy.

How about costs?
So, how does a law firm gauge the cost 
of supporting CI and where are the costs
allocated? For that matter, how does a 
law fir m measure the success of its sales
development and marketing endeavors?
Corporate America, which law fir ms 
usually lag by a good 10 years, has long
realized the importance of business and
market analysis and has, therefore, 
included such costs in the annual budget.
Obviously law fir ms budget both their mar-
keting and library departments, but what
happens when many departments within
the firm use the same resources? Again, fol-
lowing the lead of corporate America, albeit
a bit late, visionary law fir ms are creating a
business plan for the firmÕs competitive
intelligence and even designating a
Competitive Intelligence Unit or CIU.

Law fir m marketing departments custom-
arily create in-house databases used to
track current clients, referrals, pursuits, 
and possible cross-sells. In addition to the
marketing and sales information, most 
in-house databases are augmented with
company and industry infor mation 
supplied by the library research staff.
Indeed, many law firms have librarians
assigned to specific client teams and 
industries. Working with practice and
client teams, the library researchers are 
able to alert attor neys to time-sensitive
infor mation, giving the marketing and sales
business plan new depth.

The mission of the Competitive Intelligence
Unit, however, is typically to assist firms

with identifying business and practice devel-
opment resources, associated costs, and
metrics for assessing CIÕs return on invest-
ment (ROI). Although an accurate ROI is
difficult to establish, firms are able to track
usage, offering leverage for negotiating
resource renewals. As online subscriptions
continue to be costly, it is imperative that
resources be reviewed and evaluated on an
annual basis for both value and usage.
Common marketing business development
only databases include

¥ WestÕs Deal Monitor ¨

¥ HooverÕs
¥ Dun & Bradstr eeẗ
¥ VentureSource
¥ Alacra
¥ Selectory
¥ ALMÕs Law.com, and
¥ the newly minted ALM Research

Online (also from ALM).

These additional resources can cost as
much as $500,000 to $700,000 annually,
depending on the size of the firm, over the
already sizable amount budgeted for
Westlaẅ and LexisNexis. But by aligning
the business resources with the firmÕs mis-
sion statement, value can be justified.

But again, just as CI is not just about 
technology, neither is the CIU. In order 
to calculate a true bottom line for 
marketing and sales costs, firms need to
factor in the human talent, those profes-
sionals doing the research. Although
where CI reports is an open-ended discus-
sion, who performs the CI is not. Clearly
the marketing department should be in
charge of RFPs, coaching attorneys in
sales, and assisting the administration of
the firm to establish its strategic goals.
However, unless a marketing professional
has a strong investigative background, the
fir mÕs librarians should handle CI research.

What new firm position may need
to be cr eated?
Following in the path laid by corporate
America, a new position emerging in large
law fir ms is that of the competitive intelli-
gence librarian. Such a role will var y from
fir m to fir m. There is no template and the
job description is changeable. Most CI
librarians are homegrown. They are
almost always seasoned researchers with a
penchant and talent for business research.
This is not to say that the rest of the
research staff does not assist with market-
ing. No one person could handle the CI
work r esponsibility alone. Searching carpe
diem reports by client matter number will
usually disclose that considerably more
staff time is being devoted to the market-
ing initiative than anyone imagined.
Tracking hours dedicated to marketing
will be very beneficial when assessing
futur e staffing needs. 

Finally, having a designated CI librarian
who has established a relationship between
librar y and marketing is extremely benefi-
cial to the fir m. As point person, the CI
librarian is included in fir m marketing
meetings and summits. The librarian is
privy to the granular components of the
fir mÕs strategic plan, enabling him or her to
better assess the firmÕs resource needs. By
auditing existing usage patterns, the CI
Librarian is instr umental in assisting with
product purchases and renewals, thus
leveraging the cost of firm resources. As
well, the librarian can brief other r esearch
staff as to attorney needs, enabling the staff
to be proactive, better serving lawyers and
their clients.

Ultimately CI is all about the fir mÕs health
and productivity. Creating and maintain-
ing a firmÕs CI initiatives can be a
successful revenue-producing endeavor.
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Where is that one e-mail? HavenÕt we
already researched eminent domain issues
in Atlanta before? Do we have anyone with
commercial real estate experience in
Taiwan?

The information explosion law fir ms are
experiencing is not just about putting 
e-mails, documents, and other electronic
infor mation in the right place. It is also
about finding what you need.

As the size of law firms grows, with 
hundreds of attorneys and multiple offices,
this problem grows exponentially with it.
Quickly and effectively finding what you
need in the vast quantity of information
available within a fir m is a growing issue 
in law fir ms. 

The answer seems simple. Buy a search
engine and point it at the relevant data and
the problem is solved. As you might expect,

it is not that simple. Problems crop up when
infor mation explodes.

1. Attor neys do not have enough time to
determine which information is impor-
tant. ÒYou end up with infor mation that
is not categorized and cannot be found.
You end up with remote islands of 
valuable information,Ó noted William
Gregory, CIO at Hogan & Har tson.

2. An electronic search may turn up too
many irrelevant results. The answer will
be the proverbial needle in the haystack.

3. Another big problem facing law firms
right now is the rapid emergence of 
electronic data discovery. Many corpo-
rate litigation cases today reach into the
fir ms that are serving those corporations.
This causes law firms to have to identify
enormous amounts of information in an
environment where the information

infrastructure may be ill suited to fulfill
the request.

Oz Benamram, the director of KM at
Mor rison & Foerster, observed, ÒTen years
ago we didnÕt have access to enough infor-
mation. Now ther e is too much. You need 
to accept this fact, otherwise your search
solutions will not tr uly solve your problem.Ó

To be effective in todayÕs law firm, search
engine technology should not only be able
to determine whether a key word or term is
contained in a document, but also find the
relationship of the key words or terms to
other terms in the document. This type of
search looks for other terms that are likely
related and uses that relatedness as a basis
for the search.

Many fir ms have deployed search solutions
using well-known and now venerable 
products such as Google or SharePoint.
This article focuses on a new and 
emerging search technology that provides
some unique advantages. MindServer,
developed by Recommind, Inc., a 

AT A GLANCE: In an exponentially expanding
information universe, itÕ s all about finding just
what you need. A new search engine called
MindServer ª helps cut information overload
down to size.

By Don Philmlee , Potomac Consulting Group, Arlington, V A

Enterprise Search: 

Movin g from
Application to

Architecture
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San Francisco company, is an application
that several large law firms have recently
chosen, including Morrison & Foerster;
Bryan Cave; Cleary Gottlieb; DLA Piper;
Miller , Canfield, Paddock and Stone; and
Shearman & Sterling. 

In January, Mor rison & Foerster was
awarded ALMÕs 2007 Law Technology
News Law Firm Technology Award for
ÒMost Innovative Use of Technology by a
Law FirmÓ for its intelligent search system
called AnswerBase, which uses MindServer
(see www.mofo.com/answerbase). 

Learning and Sear ching Data
Because it learns, MindServer is uniquely
different from Google or SharePoint. It 
is based on a patented machine learning
technique called PLSA (probabilistic 
latent semantic analysis). These learning
algorithms enable searches that can provide
more accurate results than traditional
search engines.

Just like any search engine, the target 
data are first crawled. This initial data 
set is immediately available for key
word searches.

The program then goes through a
learning stage where the term association is
done and the PLSA algorithm is applied.
This second learning phase is a unique 
feature of MindServer. Based on the 
content, documents are associated with a
taxonomy or set of categories. The software
can even develop a taxonomy automatical-
ly based on your document collection.

MindServer also wraps documents within 
a context that will include infor mation
identifying the client, matter, practice area,
office, and even the attorneys who worked
on it. This allows you to perform a 
multifaceted search that can be used to
refine your results in many ways. When you
are working with millions of documents, 
e-mails, and other data sources, the 
likelihood of finding the specific answer you

want is low. A multifaceted search allows
you to refine your search results by area
such as jurisdiction, name of the judge,
client industry, client/matter, practice group,
or attorneys.

The MindServer technology clusters 
concepts together so it can perform like
searches. With this, it becomes possible to
get search results that contain documents
that donÕt contain any of the search terms
you are looking for. John Alber, technology
partner at Bryan Cave, observed, ÒOnce you
start getting data clustered around 
related terms, you begin to get uncanny
search results that seem almost human.Ó

Alber uses the example of searching for a
poison pill defense. In a corporate takeover,
you may be looking for documents that
describe such a defense. Nowhere in these
documents will you find the words poison
pill defense, but these are the words that
can be used to describe the content of such
documents.

Having a search engine that can categorize
your data and accurately relate it opens up
several new and interesting advantages for
fir ms using this technology. ÒMany people
think of an enterprise search engine as an
expensive application, but it actually
becomes the least expensive way to solve a
constellation of information problems that
law fir ms face,Ó observed Alber. 

Publish Everything
Mor e data from across the firm can be
included in this type of search engine. The
typical Enterprise Search system may
include information fr om the firmÕs
Document Management System, contacts,

personnel information fr om HR systems,
docketing information, accounting data,
time entry data, conflicts information, and
more. However, most of this information
usually needs to be monitored or reviewed
prior to publication or submission to 
the search engine. This can become an 
enormous roadblock to making current
data available. 

With the right search infrastructure, people
do not need to tag data and publish data
because relevant data can be found so 
easily. ÒWith too much infor mation 
you cannot count on people publishing
anymore,Ó noted Benamram. ÒWhat we
need to do is flip that model around and
say that everything you do is publishable,
unless you say otherwise.Ó

Making Electr onic Discovery Easier
Another big problem facing many law firms
today is the rapid emergence of electronic
data discovery. Many corporate litigation
cases today reach into the firms that 
are serving corporations. They cause law
fir ms to have to identify and retain 

enormous amounts of information 
in an environment where the 
infor mation infrastr ucture may be 

ill-suited to do so. 

Alber believes that using an enterprise
search engine, such as MindServer, as 
part of the foundation of the enterprise
infrastructure may begin to equip a firm to
meet the demands of electronic discovery.
He noted, ÒA technology like this can give
a firm a big advantage when identifying and
archiving relevant data for electronic or
work pr oduct discovery.Ó 

The Search Engine Finds You
As Enterprise Search technology matures it
will likely become embedded in everything
an attorney does. 

With such improvements in search technol-
ogy it is also possible that individuals will

continued on page 13

ÒBecause it learns, 

MindServer is uniquely dif ferent 

fr om Google or Shar ePoint.Ó



I recently heard the phrase, ÒI Blog. We Wiki.Ó To whit, blogs are typically written by a
single person whereas wikis usually have multiple authors. Most of you probably know
this by now, but what about Web 2.0? Do you know what that is?

I have to admit it took me a long time to go to Wikipedia to get an actual definition 
of Web 2.0. It turns out that it is not actually softwar e, but a term coined by OÕReilly
Media in 2004 r eferring to a new generation of Web-based tools that emphasize online
collaboration and sharing among users. These tools have gained great traction over the
last few years and offer, in my opinion, some of the best opportunities weÕve seen in a long
time for impr oving your grassroots KM (knowledge management) efforts. The most 
popular tools include blogs, wikis, SNA (Social Networking Analysis), RSS (Really Simple
Syndication), folksonomies, podcasting, and social bookmarking. (For detailed defini-
tions, please see the wiki example, http://www.wikipedia.or g!). While this article focuses
on blogs and wikis, all of these tools can play a part in your grassroots KM movement.

The biggest difference between these and traditional KM tools is the low cost of entry and
the ease of implementation, but most importantly, the decentralized ownership of content
(wikis, folksonomies, social bookmarking) and/or personal ownership (blogs). Any time
you cut out command and control methods of knowledge management, sharing becomes
a whole lot easier. According to popular blogger/attorney/technologist Dennis Kennedy,
ÒThis ease of interaction and operation makes a wiki an effective tool for mass collabo-
rative authoring. É The key featur e of wikis É is that multiple authors and editors ar e

6

AT A GLANCE: A new generation of W eb-based tools
emphasizes online collaboration and sharing among users.
These toolsÑthe most popular of which include blogs, wikis,
SNA (Social Networking Analysis), RSS (Really Simple
Syndication), folksonomies, podcasting, and social book -
markingÑof fer some of the best opportunities for
improving grassroots KM (knowledge management) ef forts.

By Lisa Keller , Senior Practice Consultant, Hunton & Williams, L.L.P .,
Washington, D.C. 

Ò[C]ompanies grapple with

making sur e that content posted

to blogs, wikis, and social

networks do not run afoul of

libel law , infringe copyrights, or

violate trademarks.Ó

I Blog.
WeWiki. 

Web 2.0 and Grassroots KM
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able to work together to create a collection of information or even 
collaborative documents.Ói

Allen & Over y has perhaps the best-publicized use of these tools
in a law fir m to date. Ruth Ward, head of A&OÕs Knowledge
Management, created several experimental sites that combined
both wikis and blogs into a single interface. Some were for inter-
nal knowledge sharing within a group of environmental attorneys
discussing a new EU directive. Others were created to share ideas
with their major clients. The sites were so successful that A&O has
since launched several more and will have close to 30 by late 2007.
ÒWe had no idea this type of site would become an Allen & Overy
standard,Ó Ward said. ÒAfter a short demonstration, people would
say, ÔThis is fantastic. ItÕs just what I want!ÕÓii

A&OÕs sites provide a revolutionary way of exchanging ideas.
ÒWeÕre just sharing thoughts, trends and opinions and itÕs much
more engaging to us and our clients to do this, than to receive a
newsletter or alert that may be very pretty, but is probably out of
date by the time you get it. I could go onto the site after speaking
with you and in five minutes post a topic that came up in our 
conversation,Ó says David Jabbari, A&OÕs Global Head of 
Know-How . ÒThe whole social-software phenomenon É has been
a very good example of how technology can get people 
talking online and produce valuable know-how without even
knowing they are doing it. This idea of spontaneously generated
content is in an alternative to the notion that you have to have 
formal know-how pr ojects with extensive, and ultimately, fruitless
nagging of lawyers to submit know-how.Óiii

Legal issues associated with Web 2.0 tools are coming up more
often as companies grapple with making sure that content posted
to blogs, wikis, and social networks do not run afoul of libel law,
infringe copyrights, or violate trademarks.iv As a result, many 
HR departments are adopting written policies regarding the
appropriate use of employee-authored blogs. ÒItÕs the casual, 
conversational, anything-goes nature of the blog that makes it
both so appealing to blog writers and readersÑand so potentially
dangerous to business.Óv

Still, client-facing blogs are worth the risk. Imagine that a recent
court decision affects your clients. You quickly blog about the
change, notifying your clients without having to wait days or
weeks for the marketing department to produce a slick-looking,
but oft-delayed, news alert. Faster delivery of client services 
is something we all strive for and, until blogging for client 
communication purposes becomes common practice, it could pro-
vide a competitive advantage over your non-blogging competitors.

Tom Baldwin, CKO of Sheppard Mullin, talked about the success
his firm has had with client-facing blogs at a recent legal technol-

ogy conference. The newsletters they were publishing and 
e-mailing to clients almost got them blacklisted by several client 
IT departments who, due to high volume, were beginning to see
them as spammers. Because they already had a publishing process
in place, they were able to move to blogs as the delivery platfor m
in a matter of weeks. A side benefit he noted is that blogs tend to
rank higher in Google than other Web sites due to the cross-link-
ing that is common in the blogging world.

Blogs can just as easily be used internally for KM purposes. 
The thought-leading attorneys in your firm could each maintain a
blog as a way of sharing their latest ideas. Or your knowledge
managers or PSLs could use blogs as a way of disseminating 
current awareness items to a particular practice group, such 
as summarizing news or changes in law, or sending out updated
practice materials and forms. 

There is still a time and place for more tightly controlled 
traditional knowledge collections, but adding Web 2.0 tools might
just give the blend of ownership that has been needed for so long,
says David Jabbari. ÒIÕm a great believer that if you do lose con-
trol to a certain extent, youÕll actually empower the lawyers to
have a greater sense of ownership of the information that flows
within a fir m. And this could lead to an enormous growth in the
creation and sharing of valuable knowledge. É ThereÕs a potential
for an explosion of knowledge that weÕd never get from a more
managed approach to content creation.Ó But Òit is a big mistake to
think that the people and process you need for traditional KM
work ar e right for these new (Web 2.0) activities.Óvi To use these 
new tools to their full potential still r equires attorney buy-in and
participation. As Brad Hinton posted in his blog after a recent
meeting of knowledge managers in Sydney, Australia,

ÒWhether grassroots or top down, the success É still depends on
the people. People still need to decide whether to contribute 
and what to contribute. People also need to know why they should
contribute. A wiki can be a useful collaborative tool but 
only when people choose to collaborate. An empty wiki is of no
use at all.Óvii

i. Dennis Kennedy & Tom Mighell, ÒWikis for the Legal Profession,Ó Law Practice Today, 
February 2007.

ii. Kim Thomas, ÒA Blog Standard Approach,Ó Infor mation World Review, November 13, 2006.

iii. Kate Clifton, ÒProfile: David Jabbari,Ó KM Legal, January/February 2007, pp. 10Ð13.

iv. Heather Havenstein, ÒInsurance company refuses to cover law firmÕs blog,Ó Computer World,
Mar ch 22, 2007.

v. Nancy Flynn, Blog Rules: A Business Guide to Managing Policy, Public Relations, and Legal
Issues, 2006, p. 9.

vi. Kate Clifton, ÒProfile: David Jabbari,Ó KM Legal, January/February 2007, pp. 10Ð13.

vii. ÒKey Lessons About Wikis,Ó March 28, 2007, write up by  Brad Hinton/posted by James Dellow
http://nswkmfor um.wordpress.com/2007/03/28key-lessons-about-wikis.
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Almost 60 years ago, the General Assembly of the United Nations adopted the Universal Declaration of Human
Rights, http://www.un.org/Overview/rights.html (accessed April 12, 2007). In the DeclarationÕs Preamble, the
General Assembly proclaimed, ÒWhereas it is essential, if man is not to be compelled to have recourse, as a last
resort, to r ebellion against tyranny and oppression, that human rights should be protected by the rule of law.Ó

The rule of law is defined as, ÒThe supremacy of regular as opposed to arbitrary power.Ó See
BlackÕs Law Dictionar y¨ 1359 (8th ed. 2004). After 60 years, it is also clear that this

is still tr ue and remains a goal. It should be noted that the General Assembly did
not say protected by the rule of American law, but simply the rule of law.

The American Bar Association Rule of Law Initiative has also 
recognized the importance of the rule of law. The Initiative believes

that Òrule of law promotion is the most effective long term antidote
to the most pressing problems facing the world community today,
including poverty, economic stagnation, and conflict,Ó
http://www .abanet.org/rol/about.html (accessed April 23,
2007). While the ABA also recognizes that the rule of law can
be much more than American law, it does offer our legal 
system as a model.

In this article, I will briefly look at how we can encourage the
rule of law and aid our individual law fir m practices by exam-
ining the need, some history, technology, and a methodology. 

Since the 1930s, we in the United States have recognized as a
corollary to the rule of law the unfairness of imposing a penalty

without knowledge of the law. This was best exemplified in the hot

AT A GLANCE: Knowing the law is
no longer restricted to the legal
class. Publication via the Internet
puts that knowledge in the hands of
both lawyer and citizen alikeÑ
across the United States and across
the globe.

By Al Podboy , Director of Libraries, Baker &
Hostetler L.L.P., Cleveland, OH

Law wit hout 



oil cases Òwhere Chief Justice Hughes recognized the ridiculous-
ness of a system where no one knew what the law really was.Ó See
the discussion in Robert C. Berring & Elizabeth A. Edinger,
Finding the Law, 235Ð237 (11th Edition 1999). Those two cases
and their unfairness then led to the adoption of the Federal
Register Act, Ch. 417, 49 Stat. 500 (1935) and to the
Administrative Procedure Act, Ch. 324, 60 Stat. 237 (1946). The
acts expanded the basic rule to include the premise that no penal-
ty should be assessed without an individualÕs knowledge of the
law. These acts serve as a model of why legal information must be

available to all. 

Two legal infor -
mation giants had
earlier defined the
world of legal
infor mation. They
were John West

and Frank Shephard. Both changed forever the legal research 
paradigm in existence in the 19th century. Both recognized that the
rule of law in the United States was case driven. They 
provided us with access to the written opinions of appellate courts.
These cases are in turn driven by the doctrine of stare decisis,
which is defined as Òa caseÕs holding will govern other cases in the
same jurisdiction in which the facts and issues are substantially
similar to those of the case which generated the rule of law.Ó Stare
decisis is also measured by its ability to give the citizens a feeling
of fair ness and predictability and to r ecognize the need for legal
stability. See id. at 20Ð22. Although caselaw and the theory of
stare decisis are typically Western legal theories, they can be uti-
lized in any legal system. Until the advent of the Internet, most
legal resources in both the developed or developing world were
limited to members of the legal profession. Most citizens had no
access to their laws except through members of that elite. 

Technology has changed our access to the law. The change started
with the development of computer-assisted legal research (CALR).
CALR, however, still r emained the domain of the legal profession.
It wasnÕt until the Inter net that access to legal information broad-
ened to the general public. Wireless Internet access to information
continues that progression. Originally, CALR was constrained by
the need for set sources of electrical power and wires. That is no
longer true. The ubiquitous use of cell phones throughout the
world of fers us a glimpse at our wireless future. Today we are not

constrained by the old infrastructure requirements. Access to legal
infor mation can be had through wireless Internet-enabled laptops.

How and why will it happen? I r ecently read an interesting article
in the Financial Times that may serve as a starting point. In it
Shawn Donnan interviews John Wood, the founder of a charity
called Room to Read. Shawn tells us that Room to Read was 
conceived as a way to get used books to the developing world.
Donnan observed that, ÒAndrew Carnegie, the Scottish born mag-
net turned philanthropist, built 2,500 libraries ar ound the U.S. By
the end of 2006, Room to Read had opened 3,300 libraries and
expects to have 5,000 by the end of this year. That number is
expected to grow by a further 40 per cent, to 7,000 by the end of
2008. In coming years, Room to Read expects to open an average
of 30 libraries a week across the developing world.Ó See Shawn
Donnan, ÒPhilanthropy? He wrote the book,Ó Financial Times,
February 24, 2007, http://www .ft.com/cms/s/45178ae2-c3ae-
11db-9047-000b5dfl0621.html (accessed April 13, 2007). These
libraries will be the result of one manÕs vision. Could they, as
potential Internet hot zones, also be a resource for connectivity to
futur e legal resources? The article gives an example of a beginning
model for delivering law to the masses. It offers potential sites and
a format for a plan of action. 

Our law fir ms now have daily contact and practice in many
national venues. These locales are in both the developed and 
developing world. In all instances, the practice of law requires
access to accurate and complete legal resources. Our resource need
can complement the development of the rule of law. To do this we
have the resources of the organized bar, international law fir ms,
international legal information vendors, international govern-
mental organizations, and national governments. Together we can
build the necessary national legal information databases. We will
make no value judgments. We will simply develop an authoritative
source for legal information and provide access to the citizens of
the countries. We will not inter fere with local cultur e or traditions.
But we can teach the value of access to the law and evolutionary
procedures. By our providing the resources to the individuals, they
can then frame and decide their own laws. 

Our inter national law fir ms and vendors are already helping to
develop national laws. Together with the ABAs Rule of Law
Initiative, a new legal model can be developed. The ABAs Rule of

continued on page 13
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ÒCALR was constrained by the need for set sour ces of electrical power and wir es. 

Today we ar e not constrained by the old infrastructur e requir ements. 

Access to legal information can be had thr ough wir eless Inter net-enabled laptops.Ó

walls
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Finding electronically stored documents
that are responsive to discovery requests is
enormously importantÑand a huge
expenseÑin litigation matters. Completely
human-based review processes, even 
when scaled to involve large numbers of
attorneys and paraprofessionals, have long
been cost-prohibitive and functionally
inadequate for managing the immense
number of potentially r elevant e-mail 
messages, office files, and database records
that are preserved in larger litigation 
matters and that require some degree of
relevance analysis. Instead, litigants have
turned to objective parameters, such as
document creation date and key words or
phrases, to reduce the pool of potentially
relevant documents to something that can
better be meaningfully analyzed by the
legal team. This has been state of the 
art for perhaps the last decade, and it
remains a strategy suggested, if not
ordered, by courts as part of streamlining
the discovery process.

Key word search has well-known limita-
tions, however. It is over-inclusive, in that
it searches documents for specific words or
word patterns, regardless of the further
context. Mor e often than not, one or more
key word terms will appear in a large 
number of documents that are nonetheless
unresponsive to the discovery requests. At
the same time, key word search is also
under-inclusive, in that it finds only exact
word matches. Documents that contain
misspelled search terms and synonymsÑ
or nothing r esembling specified search
termsÑfall outside the parameters of a key
word search. However, in the absence of
better solutions, key word search remains
a staple strategy in managing electronic
document collections and filtering them
for r elevant materials.

In the past few years, much more sophisti-
cated document analysis systems have
become affordable to legal teams. These
solutions still begin by developing lists of
important terms or relevant documents,

but they then apply various analytical
processes to fine-tune the results. Two 
particular analytical approaches, concept
search and context search, are even 
available in multiple litigation suppor t
technology platforms, enabling litigants 
to not only choose one approach over
another, but even to choose between 
dif ferent implementations of the same
methodology. Other systems, further on
the bleeding edge of technology, even offer
the potential for entir ely computer-driven
document review and selection, where
computer-generated ontologies and 
hierarchies are the sole criteria for whether
a document is relevant to a legal dispute
and to specific discovery requests.

In repeated tests, advanced document
analysis technologies have demonstrated
their ability to identify at least some 
relevant documents that would have been
missed by traditional key word search
queries. Some implementations of these
approaches also include automated 

AT A GLANCE: Key word search has been a widely 
accepted strategy for screening electronic information for
relevance and privilege. In light of new technologies, 
does key word search remain a reasonable solution for 
a trial team to use? Could there be a time when this 
technology no longer meets generally accepted principles
of reasonableness?

By Conrad J. Jacoby, Esq., Attorney and Consultant, ef ficientEDD.com

Looking Beyond 
KeyWord



analytics, such as identifying the witnesses
in the document collection who have the
highest number of potentially relevant
documents and with whom these same
witnesses communicated most frequently
on relevant topics. We are truly only at 
the beginning development of these 
sophisticated tools. However, given the
demonstrated effectiveness of these newer
methods of identifying interesting discov-
ery documents, should practitioners
already prepare themselves for a time
when key word search joins the electric

typewriter and floppy disk as a quaint 
and inappropriate tool for moder n legal
practice?

Key word search may be losing its cutting-
edge stature as the preferred method 
of identifying r esponsive discovery 
documents, but, to paraphrase Mark
Twain, reports of its death are greatly
exaggerated. TodayÕs advanced search
technologies are refinements of traditional
key word search more than replacements
for that technology. Concept search relies
on an understanding of the case as
expressed in an initial vocabulary.
Whether that vision is conveyed through 
a list of significant terms or in sample 
documents, itÕs still applying key word
search principles to find relevant docu-
ments. Contextual search, too, uses criteria
derived from initial ter ms and documents
to find a core group of documents from

which relationships and patterns are then
derived. Key word search is in no danger
of vanishing.

Second, courts measure the adequacy of a
li tigantÕs actions by results, not necessar-
ily techniques. Requesting and
producing parties can often agree on a
list of search terms that effectively super-
sedes the legalese of a discovery
request. Courts are unlikely to reject
such agreements, even if other solu-
tions could be applied. After all,
discovery rules have never required

that a party identify
all documents and
materials that could
possibly be relevant,
only that it under take
reasonable, good-faith
efforts to meet its dis-

covery obligations. Litigants can choose
any path they like as long as it ends up
at the right place.

In the next few years, if not already, it is
increasingly likely that attorneys will need
to consider alternatives to pure key
word search to manage discovery
document populations. As docu-
ment collections grow ever-larger
through increased use (and
retention) of e-mail and elec-
tronic files, pure key word search is likely
to be too coarse a tool to permit cost-
effective identification of r elevant and
privileged materials in many situations. In
addition, the increased corporate use of
databases to store information, rather than
groups of discrete files, will require (or
benefit from) new tools that can take
advantage of the internal relationships
between data elements in these matrixes of
infor mation. We are already seeing exam-

ples of the advanced analytics that can 
be performed on e-mail servers, which
manage user e-mail messages as databases,
not as discrete files. However, evaluating
alternatives is a far cry from implementing
them as a mandatory practice. And after
all, at this time, concept and context
search are still premium-priced services.
Not all legal disputes have the budget that
can support using the best possible tools,
especially when less-expensive tools can
still get the job done most of the time.

Looking fur ther into the futur e, the price
for advanced search tools will almost 
certainly continue to dr op, making 
these tools more suitable as a baseline 
for document analysis. Coupled with 
continued advances in computer hard-
ware, these systems will only improve in
speed, reliability, and ease of use. But the
end of key word search? Not as long as
attorneys have to use words to communi-
cate the essence of their case.

ÒNot all legal disputes have the budget that can support using the best possible tools, 

especially when less-expensive tools can still get the job done most of the time.Ó

d 
ord Search
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Why is it wor th writing a book about
search, asks John Battelle? Search has
become the most efficient and inexpensive
way for customers to find and buy things,
and for businesses to find customers.
Innovative companies have figured out how

to use our clickstreams to offer more
focused services, and they are recording and
preserving our searches. What is emerging
second by second is what Battelle calls Òthe
Database of Intentions É the aggregate
results of every search ever entered É and
every path taken as a result.Ó (p. 6).

Search on the Internet began in 1990 with
Archie, which indexed only the titles of files.
AltaVista was the first really good search
engine, but the market was still too imma-
ture in 1996 to provide a viable business
model for search.

In 1994, two Stanford Ph.D. candidates,
Jerry Yang and David Filo began compiling
ÒJerry and DavidÕs Guide to the World W ide
Web.Ó At first, it was a simple list of sites,
but, as it grew, Yang and Filo began sorting
links into categories and subcategories. The
site was popular, but there was still no busi-
ness model to make it profitable. Following
the example of HotWired, a site related to
Wired magazine, the site, now named
Yahoo, began accepting advertising in 1995.

Larry Page, another Stanford Ph.D. candi-
date, became interested in discovering which
Web sites linked to a given site, a nontrivial
problem at the time. Since in academic 
publishing, papers are judged in part on how
often they are cited, and how often the citing
papers are cited in turn, Page set out to 

discover the same information for Web sites.
The difficult and r ecursive mathematical
challenge attracted fellow Ph.D. candidate
Sergey Brin, who applied his prodigious
mathematical gifts to the project. They
developed an algorithm that counted the
links and presented the most-linked to sites
first. Page and Brin quickly noticed that the
algorithm functioned as a search engine and
gave more relevant results than existing
engines. They released the first version,
named Google, after Ògoogol,Ó(1 followed
by 100 zeros), in August 1996. After 
incorporating Google on September 7,
1998, Brin and Page needed to devise a prof-
itable business model.

In the meantime, Bill Gross, a serial entre-
preneur who had been working on various
aspects of search since 1985, founded
Goto.com as a commercial search engine.
His insight was that a search term typed 
in a box often represented a user looking to
buy something, and that businesses would
be willing to pur chase the right to have 
their advertisements appear as a result for
selected search terms. Google essentially
copied this approach when it introduced
AdWords in October 2000.

Now with a steady revenue stream, Google
began to grow rapidly. By 2001 it was 
serving 100 million searches a day. By 2003,
it had more than 100,000 advertisers, its sec-

ÒSearch has become the most
efficient and inexpensive way for
customers to find and buy things,

and for businesses to find
customers.Ó



13

Law without walls continued from page 9

Law Initiative and its cor e principles can be used for guidance. Those are:

Ò(1) employing a highly consultative approach to the delivery of technical assistance
that is responsive to the requests and priorities of the local partners with whom 
we work;

(2) employing a comparative approach to the provision of technical legal assistance,
with the U.S. legal system providing just one of several models that host country
reformers can draw upon;

(3) providing technical assistance and advice that is neutral and apolitical; 

(4) building local capacity by strengthening institutions in both governmental and
non-governmental sectors; 

(5) providing Ôthought leadershipÕ in the field of rule of law promotion that draws on
the Rule of Law InitiativeÕs 17 years of experience in overseas rule of law promotion,
and the resources and convening power of the ABA and its 413,000 members in the
U.S. and abroad.Ó

Today, we have the knowledge, technology, and resources to help effectuate the
United Nations Universal Declaration of Human Rights, Article 19, which provides,
ÒEveryone has the right to freedom of opinion and expression; this right includes
freedom to hold opinions without inter ference and to seek, receive and impart 
infor mation and ideas through any media and regardless of frontiers.Ó If we have the
will, we can help to provide law to the world without walls.

attract infor mation. Imagine if relevant
infor mation could actually find you and
suggest itself to you when you need it,
like a reminder in a calendar. Such 
systems would provide pertinent and 
germane information without any user
interaction. Searching would be woven
into everything we do. Searching 
will become less application and more
architecture.

In this type of environment, a manual
search would be regarded as a failure 
of this system. For example, imagine 
driving a car down the road and think

about how frustrating it would be to have
to search the speedometer to determine
how fast you are going.

Conclusion
Enterprise Search is a compelling 
application that will pr ovide any firm
with a competitive edge. The technology
behind it is changing rapidly to respond
to the profusion of available data. As it
adapts to encompass new challenges, it is
transforming how attorneys think and do
their work and is fast becoming a critical
tool for those who use it.

Enterprise Sear ch: Moving fr om Application to
Ar chitectur e continued from page 5

ond biggest asset after its core infrastructure.
It began rolling out new services and acquiring
companies to add their data to its growing
index. Under pressure from their venture 
capitalist investors, Page and Brin hired Eric
Schmidt from Novell as CEO, but still
retained a lot of power.

Businesses quickly realized that being in the
top few results in Google translated directly
into cash. Small businesses could now reach
nationwide markets. This new Òsearch econo-
myÓ gave birth to a new business: search
engine optimization. Marketing was shifting
to a new model, in which advertising was no
longer linked to content, but to intent: the
search terms typed in by a potential customer.  

The search economy has placed Òmassive
storehouses of personally identifiable informa-
tionÓ (p. 194) in the hands of Internet service
providers, whose privacy policies vary and
have ambiguous exceptions. Furthermore,
governments can compel disclosure in spite of
privacy policies, a power significantly expand-
ed by the hastily passed USA PATRIOT Act.

Some of the challenges Battelle sees Google
facing include dealing with the cult of Brin
and Page, its two charismatic founders, 
surviving the hypergrowth it has experienced,
and overcoming its reputation for arrogance,
disorganization, and nonresponsiveness.

GoogleÕs present and future competitors
include, first and foremost, Yahoo, a company
with a similar early histor y, but whose
founders are fortunately more self-effacing.
Chastened by failures that Google has not yet
experienced, Yahoo is more responsive and
easier to do business with.

Battelle sees search as becoming ubiquitous,
with mobile phones and all other digital
devices having search capability.  Nearly every
book, file, television show, and anything else
that can be digitized will be on the Web.
Search will become, in short, the primary way
we will navigate the world of knowledge.
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